


CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT MILLEDGEVILLE. 
NOVEMBER TERM, 1852. 


Present—JOSEPH H. LUMPKIN, 
HIRAM WARNER, Judges. 
EUGENIUS A. NISBET. 


No 58.—The Lessee of Anprew J. MILLER, ‘Surviving ex- “Wy 
ecutor, &c. plaintiff in error, vs. ExizapetH Hurt, tenant, * 
&c. defendant in error. 


[1.] The fourth item of the will of Charles S. Hurt, deceased, was in the fol- 
lowing words, to wit: “I give and devise to my trusty friend, Andrew J. 
Miller, as trustee for the property herein devised and bequeathed, for the 
use of my nephew, Spencer Hurt, during his natural life, and to his chil- 
dren that he may have, by his present wife, or any other future wife. that 
he may have all that tract or parcel of land, lying and being in the County 
of Baldwin, of said State, joining Napier and others, containing 972} acres, 
more or less, with all the rights, members and appurtenances thereto be- 
longing ; all of the aforesaid tract of land, I devise and direct, be for the use 
of the said Spencer, during his natural life, in such a way that he, the said 
Spencer, cannot dispose ofit, in any shape, manner or form; and after his, the 
Spencer’s death, to go tohis children, if any he may have’; and if he the said 
said Spencer, should depart this life without children, then the land to be 
sold and divided as my other lands.” Upon the question; whether Spen- 
cer Hurt, having never had any children, took an estate tail, either express 
or by implication? Held, that he did not. 


Eje t, in Baldwin Superior Court. Tried before Judge 
JoHNs August Term, 1852. 
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The ine of the plaintiff in this case, claimed the premises 
in dispute, as the surviving executor of the last will of Charles 
S. Hurt, deceased, and also, in another, count, as trustee under 
the said will. The defendant claimed, as the widow and ad- 
ministratrix of Spencer Hurt, deceased. Upon the trial, the 
parties. agreed upon the facts, and submitted to the Court the 
questions of law in the case, all of which arose upon the will of 
Charles S. Hurt, Jeceased. | 

‘The fourth item of that will was as follows: “I give and de- 
vise to my trusty friend, Andrew J. Miller, as trustee for the 
property herein: devised and bequeathed, for the use of my 
nephew, Spencer Hurt, during his natural life, and his children 
that he may have by. his present or any other future wife, that he 
may have, all that tract, &c. (the’premises in dispute,) all the 
aforesaid tract of land, I devise and direct, be for the use of the 
said Spencer, during his natural life; that-he, the said Spencer, 
cannot dispose of it, in any shape, manner or form; and after 
his, the said Spencer’s death, to go to. his children, if any he 
may have; if the said Spencer should depart this life without 
children, then the land may be sold and divided. as my other 
land.” 

The other lands were given to the wife of the testator during 
her life, and at her death, were directed to be sold, and the pro- 
ceeds divided among certain legatees named.° 

It was admitted that Spencer Hurt had no children -at_ the 
time of the death of testator, and had sinee died, leaving no 
children, never having had any. 

The Court below held that Spencer Hurt, under the 
will, took an estate tail, which, under our Statute, was converted 
into a fee simple, and that the defendant was, therefore, entitled 
to recover. 

This decision is assigned as error. 





R. Harpeman and J. Hint, for plaintiff in error. 
J. Wrveriexp, for defendant i in error. 


By the Court.—Lumpxy, J. delivering the opinion. 
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fh. ] The sole qure stion arising upon this recundin; whether Spen- 
cer Hurt took an estate in:/ée faz/, in the premises in ‘dispute, 
under the will of Charles S Hurt, deceased? If. so, —_ the 
plaintiff in ejectment is not entitled ‘to recover. 

The main clause in the will, on which the case turns, is in the 
following words: .“ L give and devise to my trusty fnend, An- 
drew J. Miller, as trustee of the property herein devised and be- 
queathed, for the use of my nephew, Spencer Hurt, during bis 
natural: life, and-his children that he may have by his present, or 
any other future wife that he may have, all that tract of land,&e., 
(the premises in controversy,) al] the aforesaid tract of land, I 
devise and direct, be for the use of the said Spencer, during his 
natural life; so that he, the said Spencer, cannot dispose of it 
in any shape, manner or form; and after his, the said Spencer’s 
death, to go to his children, if any he-may have. If he, the 
said Spencer, should depart this life without children, then the 
same to be sold and divided as my other Jand.” 

It is admitted that Spencer Hurt is dead, and that he never 
had any children, either at the time when the will was made, or 
at the death’ of the testator, when it took effect. 

Under these circumstances, it is contended for the defendant 
in error, and in the suit below, that this dévise created an es- 
tate tail in Spencer Hurt, which by the Statute of this State, is 
converted into an absolute fee in the first taker. And in sup- 
port of this position, Wild’s Case (6 Reports, 17,) is relied ‘on. 

The rule there established, we take to be this, that where 
lands are devised to a person and his chil::ren, and he has 
no children at the time of the devise, the parent takes 
an estate. tail. And the reason assigned for this doctrine is, 
that the intent of the deviser is manifest and _ certain. that the 
children (or issue) should take, and as immediate devisees, they 
cannot take, because they are not in rerum natura, and by ‘way 
of remainder, they cannot take, for that was not bis (tne devi- 
sor’s) intent, for the gift. is immediate; therefore, such words 
shall be taken as words -of limitation. Richardson vs. Yardley, 
Moore, 397. Plow.519.. 1 Bulstr.219. 2 vine and Pull. 485. 
Parthruen vs. Bundim, 1 Sumner, 359. 
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We do not intend to controvert this proposition. _ Respecta- 
ble authority might be cited, however, to show that under a de- 
vise to A and his issue, it seems to have been taken for granted, 
that the issue took by way of remainder, Doe ex dem. of Duey, vs. 
Burnsall, 6 Durnf. and E. 30. Burnsall vs. Dary, 1 Bos. and 
Pull. 215: Doeex dem. Gillman vs. Elvey, 4 East. 313. 

And in the case of Heron vs Stokes, (1 Drue.and Warren, 107,) 


that eminent Judge, Sir Edward Sugden, suggested that the 


more natural construction of a gift to one and his children, there 
being: no children in esse atthe time, and that which he would 
have.adopted in the’absence of authority the other way, would 
be to hold it to be a good gift to the parent for life,-with re- 
mainder to the children. a8 

That the intention of testators, in ninety-nine cases out of a 
hundred, would have been furthered by adopting the sugges- 
tion of the Irish Chancellor, instead of adhering to the rule of 
construction in Wild’s case, weentertain no doubt; still we feel 
ourselves bound to decide in conformity with this often recog- 
nized rule, which has been constantly followed as law, from 
Lard Coke’s day down to the present period. Buffar vs. Bradford, 
2 Atk: 220. White vs. White, Mills R. 348. - Wharton. vs. 
Gresham, 2 W. Black. R. 1083. Cook vs. Cook, 2 Vern. R. 
545. Oats:vs. Jackson,.7 Mod, R. 439. King vs. Melling, 1 
Ventr. R. 231. Hughes vs. Sayer, 1 P. Wms. R. 534. Darie vs. 
Stevens, Doug. R. 321. Hodges vs. Middleton, Ibid, 430. . Seal 
vs. Barton, 2 Bos. and Pull. Rep. 485. Broadhurst vs.. Morris, 2 
B. & Adolp. R. 

Passing by, then, many of the subjects discussed or alluded 


‘toin the argument, involving as they do, the most abstruse 


and profound, not to say perplexed, of all the questions 
brought before the Courts of justice, depending as they do, upon. 
considerations and distinctions, highly techniéal, artificial and 


refined, upon this most difficult branch of the law, we think the 


cause before us, may be disposed of, upon a principle, in respect 
to which all concur, and which is indeed, distinctly enunciated 
in one of the resolutions in Wilds’ case. It is as follows: “ But 
it was resolved, that if a man deyise land to husband and wife, 
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and after their decease, to their children, in this case, although 





they have not any child at the time, yet any child which they . 


may have after, may take by way of remainder, according to 
the rules of law; for his .intent appears, that their children 
should not take immediately, but after ‘the decease of the pa- 
rents.” Wild’s Case, 6 Co. Reps. 17. : 

Mr. Jarman, in his work on Wills, (2 volume, 315,) says, 
“ that it is now admitted on all hands, that a devise to A and 
his wife, and after their death to their children, gives an estate 
for life to the parents, with remainder to their children; and 
that the notion, that such a bequest creates an estate tail, is 
wholly untenable.” Indeed, counsel concede this doctrine. 
Let us then apply this rule to the case at bar. 

The first clause in the 4th item of the will, gives the use of 
the property to Spencer Hurt, during his natural life, and the 
children that he may have by his present or any. future wife. 
Had this devise stopped here, some doubt might exist, as to its 
meaning, viz: whether the children were to take as joint tenants 
er tenants in-common with their father, or in remainder afler 
him ; though I confess, that to my mind the intent of the tes- 
tator would have been manifest, that Spence: Hurt was to take 
the whole estate alone, during his lifetime, and his children, if 
he had any, in remainder at his death. 

But it is a well known rule of construction, that-every clause 
and even word, in a will, shall be taken together, however 
detached from each other, in order to ascertain the intent of the 
testator. But here the item is one, and of course it must all be 
read together ; andin the very next breath, with no stop interven- 
ing, the testator declares “ all of the aforesaid tract of land,” that 
is, the same tract mentioned in the previous part of the item, 
and which is the subject-matter of this suit, “he devises and 
directs to be for the use of the said Spencer during his natural 
life, in such way, that he, the said Spencer, could not dispose. 
of it in any shape, manner or form ; and after his, the said Spen- 
cer’s death, to go to his children, if any he may have, §c.” 

Either these last words are explanatory of the former, or re- 
pugnant to them. If explanatory, as we hold them to be, it 

von. xn 46 
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brings this entire provision of the will fully within the principle 
to which we have referred.. If repugnant, then according to a 
familiar rule‘of construction, they must prevail, because they 
are subsequent, and the same consequence follows. 

- Our judgment therefore is, that Spencer Hurt took an estate 
for life only, with a contingent remainder to his children, should 
he have any ; that dying without -children, the limitation over 
is good, to the secondary objects of the testator’s bounty, there 
being no technical terms used by him in the will, to contravene 
this purpose, either directly or by implication. 

Let the judgment of the Circuit Court be reversed. 




























































No. 59.—Rosert R. Ranvorrn and another, plaintiffs in error, 
vs. Joun S. Bonn and others, defendants. | 


ih dy 


[1.] Where.a testatrix, by the following clause in her will, declared, “It is 
my will and desire, that the residue and balance of my estate, both real 
and personal, shall be distributed and divided among the hereafter nam- 
ed legatees, in manner and form as foliows, (to wit.) whereas at a division 
of the estate of Richard Raudolph, deceased, which took place on the 
27th November, 1844, there was a portion of the property of said estate 
set off to each individually, differing in amount and subject to an equaliza- 
tion at a subsequent and final division of said estate, this fact is recorded 
in a small memorandum book, to which this refers, and which is now in 
my ‘possession; that Thomas P. Randolph then received property valued 
at $2250,00; that Martha P. Triplet received, property valued at’ $2050, 
00; that Richard H. Randolph, received property valued at $2100,00; 
‘that Robert R. Randolph, received property valued at $2928,00, making in 

"1 the aggregate, the sum of $9,328,00, the one-fourth of which being $2332,00, 
isa distributive share; the individual receiving more than a share, shall 
receive that much less, and. those receiving less than .a share, as much 
money as shall equalize them all, when the final division shall be made. 

It is my will and desire, that the following named legatees, shall receive 

share and share alike, under-the provisions of the foregoing items inthis iy 
will, (to wit,) Martha P. Triplett, Robert R. Randolph, Isabella Randolph, 

Louisa Mariah Randolph, Jacintha Dorothy Randolph, Edmund Randolph, 


a ich parE os Seanad | 2 














MILLEDGEVILLE NOVEMBER TERM, 1852. 368 


Randolph aud another vs. Bond and others. 








Thomas Randolph, Richard Randolph, the children of my son Thomas P. 


‘Randolph, deceased, and Eliza Bullock Randolph, Eugenia Randolph, - 


Richard Randolph, Anne Randolph, the children of my son Richard H. 
Randolph, deceased:” Held, that, taking the whole of this Clause of the 
will together, it was the intention of the testatrix, that her property 
should be divided into four parts only, and that the grand-children of her 
two deceased sons should take under the will, per stirpes, and not per 
capita. : 


e In Equity, in Wilkes Superior Court. Tried before Judge 
Baxter. September Term, 1852. . 


Mariah Randolph, as the executrix of Dorothy Randolph, de- 
ceased, filed a bill of interpleader, and for instruction as to the 
interest of the various legatees under the will of said deceased, 

This will gave certain specific legacies to two grand-daugh- 
ters, and then provided, that “the above and foregoing speci- 
fic legacies to my said grand-daughters, is not in any way to 
vitiate the right to an equal portion of my estate, both real and 
personal, with the other legatees named with them in this my 
last will, but as an additional portion to them individually.” 

After other specific legacies, the seventh item was: “It is 
my will and desire that after the foregoing provisions and re- 
quirements of this my last will, shall have been complied with 
and executed in accordance therewith; that the residue and 
balance of my estate, both real and personal, shall be distri- 
buted and divided among the hereafter named legatees, in man- 
ner and form as follows, (to wit,) whereas at a division of the 
estate of Richard Randolph, deceased, which took place on 27th 
November, 1844, there was a portion of the property of said 
estate set-off to each individually, differing in amount, and sub- 

ject to an equalization at a subsequent and final division of said 
estate: This fact is recorded in a small memorandum book, 
to which this refers, and which is now in my possession; that 
Thomas P. Randolph, then received property valued at $2,260 ; 
that Martha P. Triplett, received property valued at $2,050; 
that Richard H. Randolph, received property valued at $2,100; 
that Robert R. Randolph, received property valued at $2,928— 
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making in the aggregate, the sum of $9,328—the one-fourth of 
which being $2,332, is a distributive share: The individual re- 
ceiving more than a share, shall receive that much less, and 
those receiving less than a share, as much more as shall equal- 
ize them all, when the final division shall be made. _ 

It is my will and desiré, that the following named legatees 
shall receive share and share alike, under the provisions of the 
foregoing items in this my will, (to wit,) Martha P. Triplett, 
Robert R. Randolph, Isabella Randolph, Louisa Maria jn 
dolph, Jancintha Dorothy Randolph, Edmund Randolph, 
Thomas Randolph, Richard Randolph, the children of my son 
Thomas P. Randolph, deceased ; and Eliza Bullock Randolph, 
Eugenia Randolph, Richard Randolph, Anne Randolph, the 








children’ of my son Richard H. Randolph, deceased.” 


On the trial, it was admitted, that Martha P. Triplett and Ro- 
bert R: Randolph, were the children of the testatrix, and the 
other legatees named were the grand-children; and it was also 


- admitted, that the property divided in 1844, was the property of 


testatrix, and not the’property of Richard Randolph, her deceas- 
ed husband ; and it was proved at the trial, that Martha Triplett 
the daughter of testatrix, had two children living when the will 
was: made, and at testatrix’ death ; also, that Robert R. Ran- 
dolph had one child living at the death of testatrix. The mem- 


 orandum book containing the items referred to by the testatrix 


in her will, was also read in evidence. 
The question submitted to the Court below was, whether the 
distribution under this seventh item, should be per stirpes or per 


The Court decided and so charged the Jury, that the children - 
and grand-children, took per capita the residue, after equalizing 
the division of 1844. That in order to equalize that division, 
the executrix should retain from Robert R. Randolph’s part, the 
excesshe received. in the division of 1844, and pay.therefrom 
to Martha P. Triplett, the deficiency of her share; to the chil- 
dren of Thomas P. Randolph, the deficiency of his share, and 
to the children of Richard H. Randolph, the deficiency of his 
share. | 
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This decision and charge are assigned as error. 

Pending the trial; counsel for Robert R. Randolph and Mar- 
tha P. Triplett, offered in evidence a deed from the testatrix, 
conveying to the children of Thomas P. Randolph, that property 
which was set apart to Thomas P. under the division of 1844, 
as appeared by the memorandum book. The Court rejected 
the evidence, and this also is assigned as error. , 


Toomss, for plaintiff in error. 
Barnett, for defendant in error. 
By the Court.—Wakrner, J. delivering the opinion. . 


[1.] The only question involved in this case is, the. proper 
construction to be given to the will of Mrs. Dorothy Randolph. 
Was it the intention of the testatrix, that the legatees should 
take per capita or per stirpes? ‘Taking the whole will together,. 
we are of the opinion, that the testatrix intended that the lega- 
tees should take per stirpes, and not per capita. This view of the 
question is greatly strengthened, when viewed in the light of the 
surrounding circumstances, the condition of her family, and the 
division which shé had previously made of a part of her proper- 
ty, to which she expressly refers, in the 7th ‘ clause of her will. 
It appears from the record, that in November, 1844, the testa- 
trix divided a portion of her property among her children, 
but the division was not equal, but was to be made equal, 
on the inal division of the property. She then recites the 
amount each received. Who did the testatrix mean, when she 
used the term “ legatees?” Did she mean her children then in 
life, and each family of grand-children, as representing those 
who were dead?, Or did she mean each one of -her children 
then in life, and each one of her grand-children. without regard 
to families? If she intended that each of her children then in 
life, and each one of her grand-children of those who were dead, 
should take per capita, by the description of “‘legatees,” why 
did she omit to mention the names of Mrs. Trivlett’s two chil- 
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dren, and the name of the child of Robert R. Randolph? They 
were her grand-children, -but-their parents were in life to repre- 
sent them, but the parents of the other,grand-children named, 
were not in life, although the testatrix expressly states, which of 
them are the children. of her son Thomas Randolph, deceased, 
and which of them are the children of her son Richatd H. Ran- 
dolph, deceased, thus. showing that she had in her mind the 
distinct families..of her grand-children. The first part- of the 
seventh clause of the will, manifests Hetty clearly. whom she 
meant when she used the term “legatees.” ) 

It is my will and desire, that the residue and- balance of my 
estate; both real and personal; shall be distributed and. divided 
among the “ hereinafter named legatees,” in manner and form as 
follows, to wit: whereas, at a division of the estate of Richard 
Randolph, deceased, (this property was admitted to have been 
the property: of the testatrix, and not the property of her deceas- 
ed husband,) which took place on the 27th. of November, 1844, 
there was a portion of the property of said estate set off to “ each 
individually,” differing in amount, and subject'to an equalization 
at a subsequent and final division of said estate ; this fact is re- 
corded in a small memorandum book to which this refers, and 
which is now in my possession, that Thomas P. Randolph then 
received property, valued at $2,250, &c. reciting the amount 
which each one of her children received. 

The testatrix wishes her property divided among the: € herein- 
after named-legatees ;” and then recites, that at the division made 
in 1844, a portion of the property was set off to “ each individu- 
ally,” differing in amount, &c., that is to say, “ each of the in- 
dividual legatees” among whom I wish my property divided, 
received ‘at the division in 1844, certain. specified amounts of 
property, which the testatrix goes on to mention, and by whom. 
received, naming her four children. She had doubtless been ac- 
customed to speak of her children, as the legatees of her deceased 
husband. . Her mind appears to have been fixed upon an equal 
distribution of her property, according to the basis stated in the 
memorandum book, to which she refers. After stating what 
was the basis of that distribution between her four children, and 

‘. 
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the several items thereof, she further says, it is'my will and de- 
sire, that the following named legatees shall receive share and 
share alike, under the provisions of the foregoing items, in ‘this my 
will, to wit : Martha P. Triplett, Robert R: Randolph, who were 
her children then living; and reciting the name of each grand- 
child, specifying who were the children of her deceased son 
Thomas, and who were the children of her deceased son, Rich- 
ard H. It is_true, that ‘the testatrix, in the latter part of the 
seventh clause, enumerates her. grandchildren as legatees ; but 
in what manner are they to take as /egatees, is the question? 
The counsel for the defendants in error insists, that they are to 
take per capita, share’ and share alike, and such certainly would 
be the legal effect of the latter part.of the 7th clause of the will, 
but for the other expressions contained in it denoting a different 
intention. While we admit the general rule as contended for by 
the defendants inerror, in the absence of any contrary intention ; 
yet, the legatees will take per stirpes, if the testator’s intention to 
that effect appears from other expressions in the will. Roland 
vs. Gorsuch, 2 Cor, 187. If the testatrix intended the legatees 
should take per capita, and not per stirpes, why did she-refer to 
the partial division made of her property in 1844, and carefully 
state in her will the several items of that division? The division 
in 1844, was madein four unequal parts, but was to be made 
equal on the final division, and the testatrix carefully refers to 
and statesthe several tems uf that division. The testatrix then 
declares, “that the following named legatees shall receive share 
and share alike, under the provisions of the foregoing items in this 
my will, &c.” By the foregoing items to which she refers, there 
were but four legatees recognized, and the-final division of the 
property was to be made equal between them; that is to say, at 
the final division, the property was to be divided into four equal 
parts, taking into view what each one had previously received. 

This intention of the testatrix is patent on the face of the will. 
She recognized her two living children, and each family of the 
children of her two deceased sons, as the legatees, between whom 
she desired and equal division to be made, an such a division 
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will be “ according to the foregoing items,”“which is the manner 
she expressly declares, they shall receive the property. 
Let the judgment of the Court below be reversed. 
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No. 60.—Wituiam R.- Rem and Wife, plaintiffs in error, vs 
Bennie B. Moore, executor of Lewis Turner, deceased, de- 
fendant. 


[1.] A defendant in attachmeut has the right to appear and defend, wheth- 
er he enters special bail or gives bond and security or not, whether he be 

" a citizen of this or a foreign State. 

[2.] An appeal entered by counsel for defendant in attachment, held to be 
valid. 


eterna a eta ee 
# . 


_ Motion to dismiss an appeal, in Lincoln Superior Court. De- 
cision by Judge Baxter. April Term, 1852. 
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~ B.B. Moore, as executor of Lewis Turner, prayed an attach- 
ment against the plaintiffs.in error, on the ground - ‘that they -re- 
sided without ‘the State of Georgia. The: writ was. returnable 
to the Inferior Court. . In that Court, McMillan & Van Duzer, 
appeared as counsel for the defendants ; and a verdict being ren- 
dered for the plaintiff, the said counsel entered an 95100 (with 
security) to the Superior Court. 

Counsel for plaintiff below, moved to dismiss the appeal, on 
the ground that neither the defendants in attachment or any 
person for them, had given special bail in this case, and that 
therefore no attorney at law could appear for them ; ‘and that 
the attorneys entering this appeal had no special warrant or au- 
thority for that purpose. 
at appeared to the Court, that the attorneys in this case were 
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employed by the defendants, and.were instructed by them to ap- 
peal. é 
The Court boro the motion. aia dismissed the appeal, 
and this decision is anges as error. 


Van Dexa, represented by Coss, for plaintiff in error. 
Ee ~ Be Moore, represented by Toomss, for defendant in error. 
By the Court.—Niszer, J. delivering the opinion. 


[1.] There was error in dismissing the appeal in this case. 
A party defendant in attachment, by the Constitution of the 
State and the legislation of the State, has the right to appear 
and answer by himself or his counsel, or both, whether he puts 
it) special bail,’or gives security or not. Bythe Act of 1799, the 
defendant may. replevy by appearing and putting ‘in special bail, 
or by giving bond and security to the Sheriff or other levying 
officer, conditioned for his appearance at the Court to which the 
attachment is returnable, to abide by and perform the order and 
judgment-of the Court. New Dig.'71. This provision of the 
Act of 1799, defines the manner in which the property levied 
on may be replevied. It also recognizes the right of appearance. 
Appearance and putting in special bail or giving bond, are the 
conditions of the replevy. It certainly does not deny to the 
party the right of appearance. The matter, however, is definite- 
ly settled by the Act of 1816. -By that Act, it is provided that 
the property attached shall be restored to the person against 
whom the process issues, upcn his giving bond and security to 
the officer, in double the debt or demand sued for. In that 
event, the proceeding is changed from a proceeding in rem to 
a proceeding in personam. The security of the bond for the 
debt is substituted for the property itself, and the party may de- 
fend, as he unquestionably may in all proceedings, in personam. 
“Or (proceeds the Act of 1816,) the said defendant or defend- 
ants, may file his, her or their defence to the petition or declara- 
tion of the attaching creditor or creditors, and enter into the 
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same defence as if the property attached had been replevied.” 
New Dig.'74, 75. So thatin either case, here is leave granted 
to appear anddefend. — 

The 3d section of the Act of 1816, anthorines any person to 
act as the friend ofthe defendant, and upon giving good spe- 
cial bail, by himself or attorney, te plead and-@efend the suit in 
the same manner as though the defendant was personally pre- 
sent, and did it.himself. By this section, no. third person can ap- 
pear and@efend for the defendant, unless he first gives special 
bail ; but no right whateveris denied to the party himself. 

[2.] Thus it is manifest, that the laws not only do not deny, 
but do affirmatively grant the right of defence. A law which 
should deny it, would be void for unconstitutionality; for by 
the 8th section of the 3d article of the Constitution, it is declar- 
ed that “no person shall be debarred from advocating or defend= __ 
ing his cause before any Court or tribunal, either by himself or 
counsel, or both.” Prince, 911. It was’conceded by the 
Court below, that if the defendant could appear and defend 
without giving bond and security, or putting in special bail, the 
appeal was well entered. The counsel entered the appeal, and 
it was proven that they were employed to defend, by the defend- 
ants in attachment. They were not themselves third persons 
acting as friends of the defendant, nor were they the attorneys 
of any such third persons, but they were the counsel of the de- 
fendants themselves. Nor does it make any difference that the 
defendants are citizens of another State. _ The right of a citizen 
of another State to appear and answer in our Courts of Justice, 
cannot be questioned,. Whether he will do so or not, is for his de- 
termination. In some cases he loses nothing if’ he does not, 
for the judgment would not conclude him ; in attachment, how- 
ever, he must appear and defend at his peril. 

Let the judgment be reversed. 
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